An act relating to retainage under certain construction contracts. by Texas. Legislature. House of Representatives.
Chapter 499 


























relating to retainage under cert"ain construction contracts. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Section 53.053(e), Property Code, is amended to 
read as follows: 
(e) A claim for retainage accrues on the earliest. of the 
last day of the month in which all work called for by the contr~ct 
between the owner and the original contractor has been completed; 
finally settled, terminated, or abandoned. 
SECTION 2. Section 53.057, Property Code, is amended by 
amending Subsections (al, (bl, (cl, and (d) and adding Subsections 
(b-1), (f), and (g) to read as follows: 
(a) A claimant may give notice under this section instead of 
or in addition to notice under Section 53.056 or 53.252 if the 
claimant is to labor, furnish labor or materials, or specially 
fabricate materials, or has labored, furnished labor or materials, 
or specially fabricated materials, under an agreement with an 
original contractor or a subcontractor providing for retainage. 
(b) The claimant must give the owner or reputed owner notice 
of contractual [4iMJ retainage [a~zeeRleRtJ not later than the 
earlier of: 
i!l the 30th [~J day after the date the claimant's 































H.B. No. 1390 
(2) the 30th day after the date the original contract 
is terminated or abandoned [si tRe sessRa IIlSRtR islls,d:R,! tRe 
salivery ei matel'ials 91' tAe ,eIfel.aRBe af laser sy eRe elailRaR~ 
~Ra~ first eesaES after tAe alai.aRt Rae a~Ieea ti9 eRe s9Rtraetaal 
retaiRa~e]. 
(b-1) If ~ [~] agreement for contractual retainage is 
with a subcontractor, the claimant must also give the notice of 
contractual retainage [·.,hRiR tRat tillle] to the original contractor 
within the period prescribed by Subsection (b). 
(c) The notice must generally state the existence of a 
requirement for retainage and contain: 
(1) the name and address of the claimant; and 
(2) if the agr eement is with a subcontractor, the name 
and address of the subcontractor ['cRe Slim 'ce se l'e'caiRea, 
[(~) 'tiRe aae sate er Bates, if ]iR9\.TR, aRa 
[(~) a ~eReral iRsieatieR sf tae RatYre af tae 
3!1' e emeRt] . 
(d) The notice must be sent [sy u,!istuea n sutj,£iea 
lIlail] to the last known business or residence address of the owner 
or reputed owner or the or iginal contractor, as applicable. 
(f) A claimant has a lien on, and the owner is personally 
liable to the claimant for, the retained funds under Subchapter E if 
the claimant: 
.l(.=lJ.)_..::g~i:.:v:..::e:..:s~n~o~t:..:i~c:.!e~i:!;n~a~c..::c..::o~r..::d~a~n!.::c:.!e:......::w:..::i:..!t:.!h!....!:tc!;h:..::i:.::;s:....:::s..::e..::c:.!t:.::i:..:o:.:n.!..::a~n:.:d:..:.: 
(A) complies with Subchapter E; or 
(B) files an affidavit claiming a lien not later 
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(i) the date required for filing an 
affidavit under Section 53.052; 
(ii) the 40th day after the date stated in 
an affidavit of completion as the date of completion of the work 
under the original contract, if the owner sent the claimant notice 
of an affidavit of completion in the time and manner required; 
(iii) the 40th day after the date of 
termination or abandonment of the original contract, if the owner 
sent the claimant a notice of such termination or abandonment in the 
time and manne;r required; or 
(iv) the 30th day after the date the owner 
sent to the claimant to the claimant's address provided in the 
notice for contractual retainage, as required under Subsection (c), 
a written notice of demand for the claimant to file the affidavit 
claiming a lien; .and 
(2) gives the notice of the filed affidavit as 
required by Section 53.055. 
(g) The written demand under Subsection (f) (1) (B) (iv): 
(1) must contain the owner's name and address and a 
description, legally sufficient for identification, of the real 
property on which the improvement is located; 
(2) must state that the claimant must file the lien 
affidavit not later than the 30th day after the date the demand is 
sent; and 
(3) is effective only for the amount of contractual 
retainage 	earned by the claimant as of the day the demand was sent. 
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read as follows: 
Sec. 53.103. LIEN ON RETAINED FUNDS. A claimant has a lien 
on the retained funds if the claimant: 
(1) sends the notices required by this chapter in the 
time and manner required; and 
(2) except as allowed by Section 53.057(f), files an 
affidavit claiming a lien not later than the 30th day after the 
earliest [ea:rlie:r] of the date: 
(A) the work is completed; 
(B) the original contract is terminated; or 
(C) the original contractor abandons performance 
under the original contract. 
SECTION 4. Section 53.105(a), Property Code, is amended to 
read as follows: 
(a) If the owner fails or refuses to comply with this 
subchapter, the claimants complying with Subchapter C or this 
subchapter [efia,ee:r] have a lien, at least to the extent of the 
amount that should have been retained from the original contract 
under which they are claiming, against the house, building; 
structure, fixture, or improvement and all of its properties and 
against the lot or lots of land necessarily connected. 
SECTION 5. Sections 53.106(a) and (d), Property Code, are 
amended to read as follows: 
(a) An owner may file with the county clerk of the county in 
which the property is located an affidavit of completion. The 
affidavit must contain: 
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(2 ) the name and address of the original contractor; 
(3 ) a description, legally sufficient for 
identification, of the real property on which the improvements are 
located; 
(4) a description of the improvements furnished under 
the or iginal contract; 
(5) a statement that the improvements under the 
original contract have been completed and the date of completion; 
and 
(6) a conspicuous statement that a claimant may not 
have a lien on retained funds unless the claimant files ~ [~l 
affidavit claiming a lien not later than the 40th [~geAl day after 
the date the work under the oriqinal contract is completed [H 
eeRlil1eeieR]. 
(d) Except as provided by this subsection, an affidavit 
filed under this section on or before the 10th day after the date of 
completion of the improvements is prima facie evidence of the date 
the work under the original contract is completed for purposes of 
this subchapter and Section 53.057. If the affidavit is filed after 
the 10th day after the date of completion, the date of completion 
for purposes of this subchapter" and Section 53.057 is the date the 
affidavit is filed. This subsection does not apply to a person to 
whom the affidavit was not sent as required by this section. 
SECTION 6. Sections 53.107(b) and (d), Property Code, are 
amended to read as follows: 
(b) The notice must contain: 
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(2) the name and address of the original contractor; 
(3) a description, legally sufficient for 
identification, of the real property on which the improvements are 
located; 
(4) a general description of the improvements agreed 
to be furnished under the or iginal contract; 
(5) a statement that the original contract has been 
terminated or that performance under the contract has been 
abandoned; 
(6) the date of the termination or abandonment; and 
(7) a conspicuous statement that a claimant may not 
have a lien on the retained funds unless the claimant files an 
affidavit claiming a lien not later than the 40th [ig~A) day after 
the date of the termination or abandonment. 
(d) If .an owner is required to send a notice to a [A) 
subcontractor under this section and fails to send the notice, the 
subcontractor is not required to comply with Section 53.057 to 
claim retainaqe and may claim a lien by fi1inq a lien affidavit as 
prescribed by Section 53.052 [·.IAB iails ~B iile a lieR aiiiaa...i~ iR 
t~e ~ime ~EeseEi~ei ~y &estieR §~.lQ3(~) ~as a lieR 1;9 t~e euteRt 
aw:liABI"l:Sea liAser tRis er~seRa,teE ii I 
[ (1) 'tiae Sl3:SeeRi:raeeer e1:aelP.lise eem,lies ·...i1:8 tRie 
BA~~ez, aRa 
[(iI) tae BURel' iii Ret JI'B't'iae tRe SliseBseraetel' 
RB~ise as zelfd:izea sy ~Ais seeHeR) . 
SECTION 7. Section 53.159, Property Code, is amended by 
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as follows: 
(a) An owner, on written request, shall furnish the 
following information within a reasonable time, but not later than 
the 10th day after the date the request is received, to any person 
furnishing labor or materials for the project: 
(1) a description of the real property being improved 
legally sufficient to identify it; 
(2) whether there is a surety bond and if so, the name 
and last known address of the surety and a copy of the bond; [aM] 
(3) whether there are any pr ior recorded liens or 
security interests on the real property being improved and if so, 
the name and address of the person having the lien or security 
interest; and 
(4) the date on which the original contract for the 
project was executed. 
(b) An original contractor, on written request by a person 
who furnished work under the original contract, shall furnish to 
the person the following information within a reasonable time, but 
not later than the 10th day after the date the request is received: 
(1) the name and last known address of the person to 
whom the original contractor furnished labor or materials for the 
construction project; [aM] 
(2) whether the original contractor has furnished or 
has been furnished a payment "bond for any of the work on the 
construction project and if so, the name and last known address of 
the surety and a copy of the bond; and 
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project was executed. 
(g) A subcontractor who does not receive information 
requested under Subsection (a)(4) within the period prescribed by 
Subsection (a) is not required to comply with Section 53.057 and may 
perfect a lien for retainage by filing a lien affidavit under 
Section 53.052. This subsection expires September 1, 2013. 
SECTION 8. Section 53.160(b), Property Code, is amended to 
read as follows: 
(b) The grounds for objecting to the validity or 
enforceability of the claim or lien for purposes of the motion are 
limited to the following: 
(1) notice of claim was not furnished to the owner or 
original contractor as required by Section 53.056, 53.057, 53.058, 
53.252, or 53.253; 
(2) an affidavit claiming a lien failed to comply with 
Section 53.054 or was not filed as required by Section 53.052; 
(3) notice of the filed affidavit was not furnished to 
the owner or original contractor as required by Section 53.055; 
(4) the deadlines for perfecting a lien claim for 
retainage under this chapter have -expired and the owner complied 
with the requirements of Section 53.101 and paid the retainage and 
all other funds owed to the or iginal contractor before: 
(A) the claimant perfected the lien claim; and 
(B) the owner received a notice of the claim as 
required by this chapter; 
(5) all funds subject to the notice of a claim to the 
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seae~e9ryl retainage have been deposited in the registry of the 
court and the owner has no additional liability to the claimant; 
(6) when the lien affidavit was filed on homestead 
property: 
(A) no contract was executed or filed as required 
by Section 53.254; 
(B) the affidavit claiming a lien failed to 
contain the notice as required by Section 53.254; or 
(C) the notice of the claim failed to include the 
statement required by Section 53.254; and 
(7) the claimant executed a valid and enforceable 
waiver or release of the claim or lien claimed in the affidavit. 
SECTION 9. Chapter 53, Property Code, as amended by this 
Act, applies only to a lien claim for labor or materials furnished 
under a subcontract where the original contract was entered into on 
or after the effective date of this Act. A lien claim for labor or 
materials furnished under a subcontract where the or igina1 contract 
was entered into before the effective date of this Act is governed 
by the law in effect immediately before the effective date of this 
Act, and that law is continued in effect for that purpose. 
SECTION 10. This Act takes effect September 1, 2011. 
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Speaker of the House 
I certify that H.B. No. 1390 was passed by the House on May 2, 
2011, by the following vote: Yeas 139, Nays 7, 1 present, not 
voting. 
Chief Clerk of the H 
APPROVED: -.Date 
I certify that H.B. No. 1390 was passed by the Senate on May 
16, 2011, by the following vote: 
Governor 
':ILEO IN THE OFFICE OF THE 

SECRETARY OF STATE 

~f'WL O'CLOCK 
JUN~~.I, 
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